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CURRENT TOPICS 


The late Mr. Frederick Mead 

MANny who have never practised before the late Mr. MEap, 
who died on 14th December at the age of ninety-eight, have 
nevertheless heard of his fame, and no doubt future generations 
will place him among the great Metropolitan police magistrates. 
His father, George Edward Mead, was a solicitor at Chelsea, 
but the son chose “ the higher branch,” and was called to the 
Bar by the Middle Temple on 7th June, 1869. He was 
Treasury Counsel at the old Middlesex Sessions from 1875 and 
at the Central Criminal Court from 1886. From 1889 to 
1933, when he retired, he was a Metropolitan police magistrate, 
first at the then Wandsworth Court, then at the Thames, 
where he remained seventeen years, after which he went to 
’ Marlborough Street. His great longevity was paralleled by 
his wife’s uncle, Sir Harry Poland (1829 to 1928), who was 
called to the Bar at a time when there were no examinations 
for call, and remained in practice for seventy-two years. 
There can have been few magistrates anywhere who knew 
more about the Summary Jurisdiction Acts than the late 
Mr. Mead, and he was in fact very much in advance of his 
time, for it was in his court that prisoners were sent to the 
court missionary long before the passing of the Probation of 
Offenders Act, 1907. Men like the late Mr. Mead have made 
the London courts the admiration of lawyers and laymen all 
over the world. 


Demobilisation of Solicitors and Law Students 

Soticitors will be grateful to Lt.-Col. REES-WILLIAMs, 
the Member for Parliament for Croydon, and himself a 
solicitor, for raising the question of the shortage of solicitors 
on the adjournment of the House on 14th December. Having 
declared his interest to be that of a tutor in The Law Society’s 
School of Law, who, not being paid according to the number 
of students, had the same interest as the Council of The 
Law Society ; he explained the importance of solicitors to 
the community and stated that of 20,000 solicitors in this 
country, more than 6,000 were serving or had served with 
the Forces. He spoke of the unbearable strain of work on 
elderly solicitors since the shortage had arisen and of the 
3,500 students who had been called up to the services and of 
the initiative and energy of The Law Society in providing a 
school and collecting tutors. In spite of that, he said, the 
Final Course which had just ended produced only seven 
students, a number quite inadequate for the needs of the 
profession. Those admitted as solicitors dropped from 932 
in 1938 to 104 in 1942, 117 in 1944 and 180 in 1945. He 
asked that a proportion of the 3,500 to 4,000 of the Society’s 
students in the Forces should be released under Class B. 
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Most of the young men, he added, were in the same age 
groups, from 26 to 28, and most were officers, 80 to 90 per 
cent. having obtained commissions from the ranks. 
Mr. Janner, another solicitor Member, instanced the work 
under the Poor Persons Rules as urgent work which had got 
into arrears owing to the shortage of solicitors. Mr. Basil 
Nield expressed the hope that the Minister would take into 
account shortages in all the professions. Dr. Little joined 
the appeal on behalf of over-burdened solicitors whose sons 
were in the Forces, and Mr. Paget thought that the lack of 
staff operated as a denial of justice. The interests of other 
professions were mentioned by other Members. Mr. Ness 
Epwarps, Parliamentary Secretary to the Ministry of Labour, 
thought that no section of the community could make a 
preferential plea for their own profession. We cannot agree, 
however impartial we succeed in being. It is for every 
section of the community to put forward its own case, as no 
other sections will do it on its behalf. Mr. Edwards admitted, 
however, that the Lord Chancellor was advised by The Law 
Society on individual releases. He thought that the groups 
26 to 28 would be out in the spring of next year and promised 
that if there was anything he could do to relieve pressures 
on any profession in the national interest he would doit. The 
pressure certainly exists on solicitors, and only solicitors can 
fully appreciate this. It is for them to continue to put 
forward their case for priority, for the only way in which 
priorities can be determined is for the claimants to state their 
case. Lt.-Col. Rees-Williams has performed a notable public 
service in a notable manner. 


Legal Apprenticeship 

SouTH of the Tweed there has been for many generations 
a divorce between the so-called academic and practical 
lawyers. Although many eminent members of the Bar 
have written text-books in their youth, they endeavour, 
sometimes with success which is in inverse proportion to the 
worth of the book, to conceal the fact from their clients. 
Strangely enough this fear of the possession of academic 
distinctions is not so strongly felt by solicitors, who appreciate 
the veneration that some clients have for mere learning. 
Whether there is any distrust of academic attainment north 
of the Tweed we are not qualified to say, but in both countries 
there are conflicting schools of thought concerning the relative 
weight which should be attached to the practical and the 
academic sides respectively of law teaching. The Scotsman 
has recently been conducting in its columns a useful corres- 
pondence in which readers have clearly put the opposing 
opinions. In the issue of 24th November, a reader signing 
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himself “‘ Per Ardua,” obviously favoured a practical training. 
After quoting the words in the articles of apprenticeship, 
he said that there was a high obligation on a solicitor to 
instruct his apprentice, but “ in the rush and press of business, 
the instruction of the apprentice is too often left to someone 
who is perhaps himself only a senior apprentice.” He 
suggested that a shortened apprenticeship for graduates 
be abolished, and that all apprentices should be entitled to 
a substantial increase in salary during the last two years. 
Every employer, he wrote, should ensure that his apprentice 
should spend one year in each department of his office. In 
the same paper on 28th November, “ Former Apprentice ” 
wrote in reply to this letter pointing out that the institution 
of legal apprenticeship originated centuries ago when 
universities were few and very expensive. In the case of 
the medical profession university training superseded the 
old-fashioned apprenticeship. The graduate legal apprentice 
saw the medical graduate with a high social and economic 
status when he had the same position, in many respects as 
an office boy, with a very low salary, or a mere pittance. 
He recommended a shortening, or even abolition of legal 
apprenticeship and its supersession by extended studies at 
the universities and practical exercises and tutoring as the 
only way of reform. English solicitors will naturally feel a 
bias towards their own methods of instruction, but they 
will be the last to claim that their system is perfect, and 
discussions on reform in this country would be salutary as 
they are elsewhere. 


Professional Etiquette 


IF some day it should happen, as some hope, that the 
subject of ‘‘ professional etiquette’’ be included in the 
syllabuses of examinations of The Law Society and the 
Council of Legal Education, it would be delightful, and, 
indeed, ideal, to secure the services of a lecturer with the 
wit, wisdom and courage of Mr. Justice Low, who deputised, 
on 10th September (Law Institute Journal for 1st October), 
for the Chief Justice of Victoria, Australia, in giving one of a 
series of lectures on this subject in Australia. Referring to the 
opinion of a leading member of the Bar, that every problem 
of professional conduct might be solved by asking what a 
gentleman would do in similar circumstances, his honour 
said that the suggestion was that professional conduct was 
a mere art to be learned by what others did, and imitating it. 
Among examples he gave to controvert this, he said: “ The 
artist might learn to handle his brushes and paints in the 
studio, but he would not go far if he did not study the principles 
which underlay the art . . . In any event, example might 
fall short of precept.”” A Lord Justice in the Court of Appeal 
in England was said to have once confessed that the course 
of conduct which he condemned in a trustee, as a breach of 
trust, was conduct he himself habitually followed. We would 
do well, said his honour, to remember the lament in Hamlet— 


“Do not, as some ungracious pastors do, 
Show me the steep and thorny way to Heaven, 
Whiles, like a puff’d and reckless libertine, 
Himself the primrose path of dalliance treads, 
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And recks not his own rede.””, 


The lecturer’s own description of professional conduct was 
that it covered at least the minimum standard of conduct the 
law and the profession required of its members upon pain 
of liability to be struck off the roll if they failed to reach that 
standard. He said, however, that all professions with which 
he was acquainted aimed at higher than the minimum 
standard and enjoined upon their members standards which 
they thought desirable for them to reach. One of the final 
points made by his honour was that the emphasis to be laid 
by a code of conduct on particular steps in litigious and non- 
litigious business might differ according as the lawyer practised 
solely as a barrister or solely as a solicitor. He therefore 
raised the question of the desirability of the lectures being 
given partly by solicitors and partly by counsel. In this 
country, where fusion is unknown, professional etiquette 
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would be a different subject for each branch of the profession, 
but not the less necessary in either case. 


Privilege of a Shopkeeper 


WHEN can a shopkeeper safely accuse a customer of theft, 
so as to be able to rely on the defence of privilege if the 
accusation proves untrue and a suit for slander ensues ? 
The question arose out of an interesting set of facts in a recent 
appeal from the Dublin Circuit Court to the Eire High Court, 
a short account of which appear in the Jrish Law Times and 
Solicitors’ Journal for 17th November. The respondent, 
a married woman, had been awarded {2 2s. damages and costs 
for defamation against the defendant company. It appeared 
that she had entered their shop and “ priced ”’ a piece of bacon. 
The manager named a price and refused to have it bargained 
down. He put the bacon down on the counter, turned away, 
and went to another part of the shop. Looking again at 
the counter a few moments later he saw that the bacon had 
vanished and the respondent was just disappearing through 
the doorway of the shop. He followed her, and, with her 
consent, searched her shopping bag, only to discover that in 
thinking that she had taken the bacon he had been mistaken. 
Apparently it had been moved off the counter by another 
shop assistant. The manager admitted that his motive in 
pursuing the plaintiff was to recover the bacon and said that 
if she had offered him the price of it he would have taken it. 
In affirming the decision of the Circuit Court, HauGu, J., 
said that if the shop manager’s intention had been to appre- 
hend the respondent, bona fide believing her to be a thief, the 
matter might well have been otherwise, and referred to Gatley 
on Libel and Slander (1929 ed.), p. 241. We cannot agree 
with our contemporary that the decision imposes a higher 
obligation than has hitherto been required upon shopkeepers. 
The privilege which this decision upholds relates to statements 
made in the course of discharging a duty, public or private, 
and the act of attempting to recover one’s own property 
would hardly fall within this category. 


War Damage to Chattels 


“UNDER the Business and Private Chattels Scheme of 
war damage operated by the insurance companies as agents 
of the Board of Trade under the War Damage Act, 1943, 
2,750,000 claims have been received, according to the Board 
of Trade Journal. The total amount of the claims received 
has been £293,000,000, of which £117,000,000 relates to com- 
modities, {90,000,000 to business equipment and £86,000,000 
to private chattels. , Ninety-seven per cent. of the claims 
have been settled either by direct payment or by the issue 
of deferment notes. The worst damage occurred in the raid 
on London on 29th December, 1940, for which claims under 
the commodity and business scheme totalled £18,000,000. 
Ninety-two per cent. of the commodity and business schemes 
losses occurred in the raids between September, 1940, and 
July, 1941. Of the private chattel losses, totalling £86,000,000, 
£24,000,000 was due to the V attacks. One-half of the damage 
up to June, 1944 (when the V attacks began), was within the 
London area, and after that date practically the whole was 
within that area. 


Noting of Marine Protests 


THE war-time restrictions on the noting of marine protests 
are now lifted, according to a note in the November issue of 
the Law Society’s Gazette, and extended protests are now 
permitted. The official form of the note of protest used at 
foreign ports, and supplied by the British consul, before whom 
protests are made is to be printed in due course. In the 
meantime, it is stated, the existing form as amended for 
war-time conditions should continue to be used. The notes 
in the top right-hand corner and on the back of the form do 
not now apply. The Ministry of War Transport has not 
issued any form for use in the United Kingdom, and the 
protests noted in this country should continue to be made on 
the forms normally used for this purpose. 
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PERSISTENT CRUELTY: EFFECT OF AN OFFER TO 
RESUME COHABITATION 


AN interesting and important point concerning the rights of a 
spouse against whom an order has been made on the ground 
of persistent cruelty under the Summary Jurisdiction (Married 
Women) Act, 1895 (58 & 59 Vict. c. 39) was decided recently 
in Perks v. Perks (ante, p. 415), in which the principle was 
applied that a bona fide offer to resume cohabitation has the 
effect of redeeming a matrimonial offence, and restoring the 
party in default to his or her previous position. 

There a wife had been granted a separation order on the 
ground of persistent cruelty and neglect to maintain, in 
which a non-cohabitation clause had been inserted, and an 
order was made for the payment of a weekly sum by the 
husband. On appeal to the Divisional Court this order was 
varied by the deletion by consent of the non-cohabitation 
clause and by a reduction in the amount of the payments. 

Subsequently the husband made an offer to resume 
cohabitation, and upon its rejection by the wife he applied 
to the justices under s. 7 of the Act for an order for the dis- 
charge of the order upon the ground that his wife had refused 
his genuine offer of a home. 

The justices upon the ground that the summons could be 
more conveniently dealt with by the High Court, declined to 
make an order under s. 10. Proceedings were then taken by 
the husband in the High Court, and the matter came before 
Mr. Justice Denning, who discharged the order. An appeal 
by the wife was heard by the Court of Appeal (p. 577 of this 
issue), which was dismissed upon the ground, not relevant to 
the present discussion, that the High Court had no jurisdiction, 
and the ratio decidendi of the decision was not reviewed. 

In the judgment in the High Court reference was made to 
the principle which is applied in cases of desertion whereby a 
bona fide offer to resume cohabitation made by the deserting 
spouse texminates such desertion, and it was, held that the 
same principle should apply before the justices in the case 
where their finding was based upon cruelty which was not 
of an aggravated character, and where a non-cohabitation 
clause had been struck out. 

The learned: judge stated that the reason why the effect of 
a finding of cruelty differed in the police court from that in 
the Divorce Division of the High Court, where upon such a 
finding no offer to resume cohabitation could affect the right 
to a decree, was due to the fact that the justices frequently 
acted upon evidence which was of a less serious character, and 
they granted what was in its nature temporary relief, and in 
his view therefore it was proper for such an order to be 
discharged upon proof of a bona fide offer on the part of 
the guilty spouse. At the end of his judgment he stated 
that he saw no reason why justices should not require proof 
of cruelty of the same gravity and degree as would be acted 
upon in the High Court. 

It is submitted however, with respect, that this principle 
is no more applicable in cases where the cruelty is of a less 
aggravated character than where it is of a more grievous 
character affecting the health of the other party 
necessitating an order of the court for his or her protection, 
since where the proceedings are based upon cruelty the effect 
upon legal rights of such an act differs from that where an 
act of desertion takes place ; but that once an act of cruelty 
is committed, of whatever character, giving rise to the right 
of the injured party to take proceedings, no action on the 
part of the defaulting spouse can take away this right. 

In arriving at this conclusion it may be helpful first to see 
what is the principle referred to, and secondly upon what 
ground such a principle is not applicable in cases of cruelty. 

With regard to the principle that a bona fide offer to resume 
cohabitation terminates desertion, reference may be made to 
the recent decision in the House of Lords in Pratt v. Pratt 
[1939] A.C. 417, where a wife who had deserted her husband 
in August, 1934, wrote to him two letters in September, 1936, 
in each of which she sought an interview with a view to a 


resumption of cohabitation. The husband refused to see her, 
saying that no useful purpose would be served thereby. 

It was held on appeal from the refusal of a decree of dissolu- 
tion upon the ground of desertion that the wife could not be 
said to have deserted the husband without cause within the 
meaning of s. 2 of the Matrimonial Causes Act, 1937 (1 Edw. 8 
and 1 Geo. 6, c. 57). In his speech dismissing the appeal, 
Lord Macmillan pointed out that the deserting spouse must 
be shown to have persisted in the intention to desert through- 
out the whole statutory period of desertion, and that the 
expressing by her of a bona fide intention to discuss a resump- 
tion of married life made it impossible to say of the husband 
who had refused an interview that the desertion had continued 
against his will. 

Again, in indicating the various ways in which desertion 
might be terminated, Sir Wilfrid Greene, M.R., said in Williams 
v. Williams [1939] P. 365, at p. 368, after referring to Pratt 
v. Pratt, that it may take place by factum of return, or by a 
supervening animus revertendi, coupled with a bona fide 
approach to the deserted spouse with a view to the resumption 
of life together. 

The reason why such an offer has the effect on desertion 
referred to above would appear to be that, as was pointed 
out by Lord Macmillan, s. 2 of the Act of 1937, supra, provides 
that a petition for divorce may be presented on the ground 
that the respondent ‘‘ has deserted the petitioner without cause 
for a period of at least three years immediately preceding the 
presentation of the petition,” and that this requirement with 
regard to the desertion continuing until the presentation of the 
petition has prevented the right to a decree accruing to the 
deserted spouse upon the completion of the statutory period 
of three years. 

This being the position in a case of divorce for desertion 
in the High Court, it is interesting to see how the matter 
stands in summary proceedings based on desertion before the 
justices. It has been held that desertion under s. 4 of the Act 
of 1895, supra, means the same as desertion under the Matri- 
monial Causes Act, 1857 (20 & 21 Vict. c. 85), which was the 
predecessor of the Act of 1937, supra, with the exception 
that no period is specified as requisite to constitute the offence 
(Frowd v. Frowd [1904] P. 177), and that desertion is not a 
specific act but a course of conduct which it is necessary to 
prove has continued until the hearing of the summons. 

Thus, in Thomas v. Thomas [1924) P. 194, a wife applied 
for a summons upon the ground of desertion, and in granting 
an order the justices held that the conduct of the husband 
in treating his wife with cruelty and turning her out of doors 
amounted to desertion, which was not terminated by an offer 
of reconciliation made by him the day after the wife left the 
home, which offer she was entitled to treat as other than 
bona fide. 

This decision was affirmed both by the Divisional Court 
and the Court of Appeal. The actual point with regard to the 
continuance of desertion until the date of the hearing was not 
in terms decided by the court on appeal, but it is to be observed 
that in the Divisional Court it was argued on behalf of the wife 
that the act of desertion was complete on the day that she 
left the home, and that it was not necessary that the desertion 
should continue until the date of the summons provided that 
this had been issued within six months, and that the husband’s 
repentance could not deprive the wife of her rights under the 
statute (see the report in 39 T.L.R. 520). Had this view 
been accepted the question of the bona fides or otherwise of 
the husband’s offer would not have been decisive since it 
could not have affected the decision. 

It will have been seen, therefore, that where the proceedings 
are based on desertion the offending spouse has a locus 
poenitentiae, and by making a bona fide offer to resume 
cohabitation can put himself or herself in the right and 
terminate the desertion, and, it has been held, can even present 
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a petition for restitution of conjugal rights based upon the 
other spouse’s desertion (Joseph v. Joseph [1939] P. 385). 

Dealing with the question of cruelty, where this is the basis 
of the proceedings different considerations apply, and it is 
submitted that there is no room for the application of the 
principle referred to, and that no offer to resume cohabitation 
can affect the right which is vested in the injured party to 
take proceedings of whatever character the cruelty is. 

With regard to the nature and quality of offence, it has been 
pointed out by Lord Wright in the House of Lords in the 
Scotch case of Bell v. Bell [1941] S.C. (H.L.) 5, at p. 28, 
that cruelty does not, like desertion, depend upon a time factor 
or period of persistence for its commission ; indeed, relief 
has been granted in the High Court in respect of one act of 
cruelty if it is sufficiently grievous (Reeves v. Reeves (1862), 
3 Sw. & Tr. 139) ; see also Grossi v. Grossi (1873), 3 P. & Div. 
118, and with regard to proceedings in the police court by 
s. 4 of the Act of 1895, supra, an order may be made in favour 
of any married woman whose husband has been guilty of 
persistent cruelty, and in construing this section it has been 
held that a series of assaults committed on the same day may 
constitute such cruelty (Broad v. Broad (1898), 78 L.T. 687). 

If, therefore, the mere commission of the act of cruelty 
gives rise to the right to the legal remedy, it is difficult to see 
how this right can be taken away or terminated by an act on 
the part of the guilty spouse committed after the act of cruelty. 

In this respect reference may be made to a somewhat 
similar position which arose in connection with the termination 
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of desertion by an offer to resume cohabitation which was made 
after the completion of the two years as required by the Act 
of 1857, supra, s. 16, by which time the right of a wife toa 
decree of judicial separation upon proof of desertion had 
accrued. Thus, in Cargill v. Cargill (1858), 1 Sw. & Tr. 235, 
where a husband had made such an offer after the two years 
had elapsed since he had deserted his wife, it was urged on his 
behalf that by his offer he had terminated his desertion, and 
his wife was not entitled to a decree. It was held, however, 
that inasmuch as the period of two years and upwards had 
expired the wife’s right to a decree had accrued, and could not 
be taken away ; and a similar decision was arrived at where 
a decree of dissolution was sought under s. 27 in respect of 
desertion coupled with adultery (Basing v. Basing (1864), 
3 Sw. & Tr. 516). 

On the analogy, therefore, of these decisions it is submitted 
that once the legal right to a remedy has accrued by the 
commission of an act of cruelty no subsequent offer, however 
bona fide, can take away such right. 

In conclusion, it may be observed, however, with regard to 
the actual decision in Perks v. Perks that had the summons 
been based upon desertion the facts might have supported 
such a charge of “ constructive desertion ’’ by the conduct 
of the husband compelling the wife to leave the home by reason 
of his cruelty (for examples see Thomas v. Thomas, supra, 
and Bowron v. Bowron [1925] P. 187). Had this been the 
position the principle which has been discussed would be 
applicable, and the decision supported on the above grounds. 


COMPANY LAW AND PRACTICE 


THE COHEN REPORT—X—ACCOUNTS (2) AND AUDITORS 


In my last article I concluded by referring to the extremely 
complicated recommendations made to ensure that a balance 
sheet should give more of an indication of the position of a 
company than had hitherto been necessary. This week I 
propose to finish discussing the general questions relating to 
accounts, but to defer until a later date the question of 
subsidiary companies. 

The most important recommendations, to which I did not 
have space to refer last week, were those dealing with the 
profit and loss account. I referred to the provisions of the 
present Act relating to accounts which prescribe that a 
profit and loss account must be produced in every calendar 
year and laid before the company in general meeting. The 
report, however, points out that the Act prescribes no require- 
ments as to the form of the profit and loss account or income 
and expenditure account. The effect of this has, I should say, 
undoubtedly been to enable companies to produce profit and 
loss accounts, when they wish to do so, from which practically 
no information of any value can be obtained. The committee 
thought that the profit and loss account was as important as, if 
not more important than, the balance sheet, since the trend 
of profits is the best indication of the prosperity of the company 
and the value of the assets depends largely on the maintenance 
of the business as a going concern. For these reasons it was 
thought that the law should lay down minimum requirements 
as to the contents of the profit and loss or income and 
expenditure account, calculated to ensure that it gives a fair 
indication of the earnings of the period covered by the 
accounts ; also that the auditor should be under a specific 
responsibility to report on its contents. This is to cover an 
omission in the present Act, though, as the report points out, 
since the auditor has to “ vet ’’ the balance sheet he must 
also ‘“‘ vet ’”’ the profit and loss account, the balance of which 
is found in the balance sheet. 

This profit and loss account, the report says, should be 
drawn up in accordance with accepted accountancy principles 
consistently maintained, and any change in the method of 
preparing it should be pointed out. After a general recom- 


mendation on the lines indicated above, the recommendations 
go on to provide for fourteen classes of item to be included in 
the account. In addition to the obvious items required to be 


shown, such as tax, dividends proposed or paid, debenture 
interest, and so on, there are such items as the amount of 
provision for depreciation of fixed assets or, if no provision 
has been made, a statement to that effect ; the amounts under 
separate headings drawn from reserves or provisions, these 
latter meaning in the recommendations provisions not for the 
diminution of the value of assets, but for some specific liability 
known to exist in cases where the amounts cannot be deter- 
mined. Similarly, income from trade investments must be 
distinguished from income from investments other than trade 
investments. Profits or losses of a non-recurring nature must 
also be isolated. This does not exhaust the suggested require- 
ments, but I think I have referred to sufficient of them to 
indicate that it will be extremely difficult to achieve any great 
obscurity in the profit and loss account if these recommenda- 
tions become law. In addition to these suggestions, it is also 
recommended that notes should be attached to the profit and 
loss account stating the particulars of any amounts paid to 
directors or former directors either by the company or by 
subsidiary companies or controlled companies of practically 
every conceivable nature, and also the corresponding figures 
for the immediately preceding period. Banking and discount 
companies and assurance and insurance companies are to be 
excluded from the obligation to show transfers to or from 
reserves, and provisions on the same grounds, as these were, 
as I mentioned last week, to be allowed to continue the 
practice of creating and maintaining secret reserves. 

The proposals for elaborating profit and loss accounts and 
the proposals for balance sheets are the two important recom- 
mendations on this subject, and if they are adopted they 
will cause a radical alteration in the principles of the prepara- 
tion of company’s accounts. There are, however, a number 
of other points dealt with to which I shall first briefly refer. 
The committee were anxious not to restrict the progress in 
the technique of conveying information by means of accounts 
by laying down a too rigid scheme of accounting in any new 
Act, and they therefore thought that it would be preferable 
that the Act should contain only general principles. The 
detailed contents of the accounts should be prescribed in a 
schedule which might subsequently be modified or extended 
by statutory order, approved by affirmative resolution of 
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Parliament. The report also recommended that the require- 
ments as to directors signing balance sheets should be extended 
to profit and loss accounts and also that the profit and loss 
account should be annexed to the balance sheet. This, as 
the report points out, will involve profit and loss accounts 
being sent to members of public companies entitled to notices 
of meetings and will also enable holders of debentures and 
the members of private companies to obtain copies by asking 
for them. It will also, if a new Act continues to provide that 
public companies must send to the registrar as part of their 
annual return a copy of the last balance sheet “ including 
every document required by law to be annexed thereto,” 
have the effect that profit and loss accounts must form part 
of the annual return and so become available to the public. 
The report, however, does not refer to this consequence of 
its recommendation. One more recommendation on this topic 
of accounts, and an obviously sound one, is that on the coming 
into operation of a new Act it should provide that all sums 
representing share premiums, whether received before or 
after the coming into operation of a new Act, should be 
regarded in future as if they were paid up capital and subject 
to the rules relating to the reduction of capital. 

With regard to auditors, the most important recommenda- 
tion is that which suggests that in future only people with 
professional qualifications should be entitled to be appointed 
auditors of companies. At present the Companies Act 
merely disqualifies directors or officers of a company, partners 
or employees of officers of public companies and_ bodies 
corporate. In general, the qualification suggested in the 
report is membership of societies designated by the Board 
of Trade, apparently made in the expectation that the Board 
of Trade would designate the same bodies as are contained 
in the list of ‘‘ public auditors’ drawn up in 1920 by the 
Treasury for the purpose of fixing the classes of persons 
who may be employed by societies registered under the 
Industrial and Provident Societies Act, 1893, namely chartered 
accountants, the members of the Society of Incorporated 
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Accountants and Auditors and the Association of Certified 
and Corporate Accountants. In addition to members of 
these bodies, the Board of Trade may designate individuals 
who shall be qualified to audit accounts, and it is apparently 
intended that this power of the Board of Trade shall 
only be exercised in favour of accountants qualified 
in foreign countries which allow English accountants to 
be classed as qualified for the purposes of the law of 
that country. 

Further restrictions are also recommended on the appoint- 
ment of auditors; private companies are no longer, it is 
suggested, to be entitled to appoint partners or employees of 
officers of the Company in the interests of ensuring the 
independence of the auditor, and further disqualifications are 
made with this object in view, e.g., an employee of a company 
is to be disqualified. The recommendations also contain a 
suggested new section in place of s. 134, which is the section 
which deals with the auditors’ report. It is not substantially 
different from the old section and much of it follows from the 
proposals relating to profit and loss accounts. The auditors 
are, however, it is suggested, to have the right to attend any 
general meeting of the company, and not only meetings at 
which accounts which they have examined or reported on 
are to be considered. 

Two minor matters on which recommendations are made 
are (1) that where no auditor is appointed the Board of Trade 
shall be able to appoint one without waiting for a member 
to apply to it for such a purpose ; and (2) that the practice 
of the company in general meeting resolving that the auditors’ 
remuneration shall be agreed between them and the directors, 
which the committee thought a convenient practice, though 
of doubtful legality, should be legalised. On the whole the 
recommendations relating to auditors, though they are sound 
and though they would considerably alter the law on the 
subject, would not cause any substantial change in practice 
in the majority of cases, as would some other of the report’s 
recommendations if put into effect. 


A CONVEYANCER’S DIARY 


COMMORIENTES 


THE decision of the House of Lords in Hickman v. Peacey has 
now appeared in the Law Reports [1945] A.C. 304. In this 
case two brothers were killed as the result of the explosion of 
the same bomb in a shelter next door to their home in Chelsea. 
The evidence strongly suggested that both of them, together 
with three other people, were actually in the shelter when the 
bomb exploded, and that the explosion itself did not occur 
until the bomb had penetrated into the shelter. Naturally, 
there was no direct evidence as to where any of these persons 
were at the moment of their deaths, nor of the precise order 
in which they died. It had been decided by a majority of the 
Court of Appeal (see [1944] Ch. 138) that, as a fact, the two 
brothers had died simultaneously. It followed therefore that 
the statutory presumption, made by s. 184 of the Law of 
Property Act, 1925, that they died in order of age, did not 
apply. That presumption operates only where there is 
uncertainty as to the order of the deaths; in this case the 
Court of Appeal held that the deaths had been simultaneous. 
In doing so they reversed the decision of Cohen, J., in the 
Chancery Division. By a majority of three to two, the House 
of Lords has now held that the statutory presumption did 
apply in this case. The speeches of the noble and learned 
lords should be sttidied in detail, and disclose certain differ- 
ences of emphasis among the majority. The minority, 
Viscount Simon, L.C., and Lord Wright, held, broadly, that 
the question whether the persons had died simultaneously or 
not was a question of fact, to be decided like any other 
question of fact, and that, as a fact, the deaths were 
simultaneous. The majority, Lord Macmillan, Lord Porter 
and Lord Simonds, did not accept this position. Lord 
Macmillan grounded his decision on the fact that the statute 
did not require, in order to bring the presumption into effect, 
anything but “the presence in the circumstances of an 
element of uncertainty as to which of the deceased survived 


the other or others.’”’ He continued: ‘I can imagine a 
juryman saying ‘ I really cannot answer this question. It may 
be that they died one after the other, or it may be that they 
all died at the same moment, but in any case I cannot say for 
certain, which, if any, was the survivor.’’’ His lordship 
added that such was also his state of mind on the facts of the 
present case, since, without resorting to fantastic or far-fetched 
conjectures, it was perfectly feasible that the blast of the 
explosion did not annihilate the whole of these five victims at 
the same instant. For example, one of them may quite well 
have been in another part of the shelter, or in another part of 
the house at the moment of the impact of the shell, and the 
blast, though by an infinitesimal interval, might have struck 
him sooner or later than the others. Lord Simonds stated 
that he had sought in vain to elicit from learned counsel what 
was meant by such expressions as “ simultaneity of death,” 
or “‘ died at the same time.”’ He said that it was possible, he 
supposed, to measure the happening of some events to a very 
small fraction, the thousandth part or less of a second ; “ but 
even in the quietude of a bedroom, with all the aid that 
science could give, it would be difficult to ascribe to any 
minute fraction of time an event so mysterious, so impalpable, 
so difficult to define as that, before the happening of which a 
man is said to be alive and after it to be dead.” He concluded 
that the true construction of the section was that “ it proceeds 
upon the footing that the proof of simultaneous death is 
impossible, or, in other words, upon the footing that, if 
survivorship is not proved, the only alternative is uncer- 
tainty.”’ Lord Porter’s speech centres round the construction 
of the word “ uncertainty ”’ in the section. While jurymen 
often answered questions of fact to the best of their judgment, 
his lordship indicated that he could imagine a court, whether 
judge or jury, being asked on a balance of probabilities ‘‘ do 
you draw the inference that A and B died at the same moment 
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of time ?’’ The court, or the jury, might reply, “ Yes.” But 
upon the inquirer putting the further question, “‘ But are 
you certain ?’’ Lord Porter said that he could imagine the 
answer being “No.” He stated, citing an excerpt from 
Best on Evidence, that it is possible in law for there to be 
sufficient proof of a fact and yet to be some uncertainty. 
Section 184 refers not to a decision of fact upon a balance of 
probabilities, but to the presence or absence of “‘ uncertainty.” 
The basis of Lord Porter’s opinion, therefore, was that the 
standard of proof to displace the section must be higher than 
the ordinary standard of proof of facts in a court of law. 

There, then, the matter rests. In face of the decision of 
the majority it seems now to be impossible, in any normal 
case of approximately simultaneous deaths occurring as a 
result of the explosion of a bomb, to displace the presumption 
created by s. 184 by showing that those deaths were in fact 
simultaneous. Even with the progress of modern science and 
the prospect that future casualties will be the consequence of 
instantaneous vaporisation, it seems undesirable and 
unnecessary that the matter should be pursued further. It 
follows, therefore, that any outstanding cases of this character 
should be dealt with on the basis that the statutory presump- 
tion applies, however unfortunate that may be, as regards the 
destination of the property. If, unfortunately, the occasion 
arises again for wills to be made to provide against the 
necessities of war, it will be desirable to incorporate the 
provisions, previously discussed in this column, for making 
benefits contingent on the legatee surviving the testator by 
seven, fourteen or thirty days. 


DRAFTING 

In connection with my recent remarks about the shortening 
of abstracts, may I suggest that the time has come when it 
should be generally considered bad practice to draft documents 
at greater length and with more complexity than is avoidable ? 
Most of us would, I think, be surprised if we were to go through 
some of our drafts asking ourselves whether each sentence 
and each word is necessary. I have only space to refer 
here to certain leading points. 

Much space is saved if every party to a document is defined. 
Thus, Henry Smith should be defined as ‘‘ Mr. Smith’’; even a 
man with two names only is more shortly referred to as ‘“ Mr. 
Smith ’’ than as “ the said Henry Smith.”’ Incertain documents 
he can be called ‘‘the vendor,’’ or “the appointor’’; such ex- 
pressions should be freely used in order to make the document 
easy to read. Definitions may be introduced by way of a 
bracket following the description of the person concerned among 
the parties, or they may equally well be brought in by a definition 
clause, which can easily be inserted, as the first recital. Ina 
deed with a few parties, the former is usually more con- 
venient ; where there are many parties the latter may be. 

Having dealt with the parties, the draftsman should 
consider whether his document is to be made “‘ supplemental ”’ 
to any other instrument. By s. 58 of the Law of Property 
Act, 1925, an instrument expressed to be “ supplemental ”’ 
to a previous instrument “ shall, as far as may be, be read and 
have effect as if the supplemental instrument contained a 
full recital of the previous instrument.’’ Thus, terms defined 
in the previous instrument may be used without further 
definition in the supplemental instrument. It will generally 
be convenient to recite the effect of the previous instrument 
in a summary form in order to make the supplemental 
instrument intelligible if read alone. Much labour can be 
saved by this device. 

The draftsman must then consider the recitals. A few 
weeks ago I saw a draft in which several pages of recitals were 
set out in a single paragraph, each new point being introduced 
by the words “ and whereas ” appearing in the middle of the 
line. There is no need for this form of illegibility at the 
present date; all the recitals should be introduced by the 
single word “ Whereas ’”’ standing by itself on one line, and 
should consist of numbered paragraphs, each paragraph 
dealing with one point. The purpose of recitals is threefold. 
First, to set out such introductory matter as is essential to 
render the operative parts intelligible ; second, to set out such 
facts as either party desires to cause the other to state in a 
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form giving rise to an estoppel; third, to set out such facts 
as will be convenient to have on record at a future date, so as 
to take advantage of the rule in s. 45 (6) of the Law of Property 
Act, that recitals statements and descriptions of facts matters 
and parties, contained in instruments twenty years old, are 
to be taken by a purchaser as “ sufficient evidence of the 
truth of such facts matters and descriptions,”’ except so 
far as they may be proved to be inaccurate. 

It is most desirable that very free use should be made 
of schedules, both in order to permit the reader to grasp 
the recitals easily, and in order not to encumber the operative 
words with unnecessary descriptive matter. Parcels are 
much better relegated to a schedule, as are also most of the 
matters of title which may have to be recited and the incidents 
subject to, and with the benefit of which, the conveyance is made. 

I am aware that these suggestions tend to make the convey- 
ance look bald, but clarity is the end to be aimed at. 

The following form of conveyance appears to be quite 
effective in a simple case :— 

THis CONVEYANCE is made the 29th December 1945 

between Henry Smith of Bog Cottage, Nomansland, Herts 

(hereinafter called the vendor) and Robert Curtis of Dale 

Farm, Aylesbury, Bucks (hereinafter called the purchaser). 


WHEREAS 

1. The vendor is estate owner in fee simple in possession 
of the property described in the First Schedule hereto 
subject to and with the benefit of the lease mentioned in 
the Second Schedule hereto, and with the benefit of the 
easements mentioned in the Third Schedule hereto, but 
otherwise free from incumbrances. 

2. The vendor has agreed to sell the said premises to the 
purchaser for £1,000 subject to the purchaser entering into 
the restrictive covenants hereafter mentioned. 

THis DEED WITNESSES :— 

1. In consideration of £1,000 (receipt of which from the 
purchaser the vendor acknowledges) and of the 
purchaser’s covenant in Clause 2 hereof, the vendor as 
beneficial owner conveys to the purchaser in fee simple 
the property described in the First Schedule hereto 
subject to the lease mentioned in the Second Schedule 
hereto and with the benefit of the easements described in the 
Third Schedule hereto. 

2. The purchaser with intent to bind the land hereby 
conveyed and every part thereof covenants with the vendor 
for the benefit of the vendor’s land known as Bog Cottage 
shown on the plan drawn hereon and thereon coloured blue 
and every part thereof that the purchaser and his successors 
in title will observe the stipulations set out in the 
Fourth Schedule hereto. 

In WITNESS etc. 

THE FiRsT SCHEDULE 

All that house and garden at Nomansland Herts known 
as Clay Cottage which is shown in the plan drawn on this 
deed and there coloured red. 

THE SECOND SCHEDULE 

A lease dated 6th February 1942 for five years from 
ist January 1942 made between the vendor (1) and Hugh 
Hopkins (2) at a rent of {52 per year. 

THE THIRD SCHEDULE 

1. A right in fee simple for the owners or occupiers of 
Clay Cottage at all reasonable times to enter on foot 
the garden of the adjacent property known as Manor Farm 
and to draw water from the well marked W on the said plan. 

2. A right in fee simple for the said persons to discharge 
sewage into the cesspit at the said Manor Farm which is 
marked C on such plan. 

THE FouRTH SCHEDULE 
Without the leave of the occupier of Bog Cottage— 

1. No business shall be carried on at Clay Cottage. 

2. No musical instruments may be played nor may any 
wireless receiving set be operated except with headphones 
after 10 p.m. at Clay Cottage. , 

3. No change shall be made in the outside appearance 
of Clay Cottage. 
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LANDLORD AND TENANT NOTEBOOK 


PLEADINGS IN COUNTY COURT CASES 


No one will want to return to the days when some of our 
judges took intellectual pleasure in non-suiting unfortunate 
plaintiffs because of some technical defect in their declarations. 
It is all to the good that the real question in controversy 
should be determined, however ill-defined by pleadings, 
provided no litigant is prevented by such failure to define 
from putting forward his case. In the county court, as one 
would expect, even more indulgence is habitually shown than 
in the High Court. And the recent decision in Legon v. 
Count [1945] 1 K.B. 391 (C.A.) shows that an omission to 
specify the amount of damages claimed, or even to state “ not 
exceeding {100,”’ can be cured by amendment. 

Nevertheless, there are occasions when some of us feel that 
less latitude is called for ; and this is specially so when the 
issue in possession cases is essentially that of balance of 
hardship. It is true that, as I presently point out, the 
functions of the court in cases within the Increase of Rent, 
etc., Acts are such that defective pleading cannot, in theory, 
affect the issue ; but what I propose to contend is that, if 
there are to be pleadings at all, the discretion in the matter of 
costs suould be as freely exercised as the discretion in the 
matter of amending pleadings. 

The plaintiff in an action in the county court must “ file 
particulars of his claim’: Ord. VII, r. 1 (1). The County 
Court Rules do not say what such particulars must consist 
of, but s. 100 of the County Courts Act, 1934, under which 
they are made enacts that in any case not expressly provided 
for the general principles of practice in the High Court may 
be applied. Thus we are referred to R.S.C., Ord. XIX, r. 4: 
“a statement in summary form of the material facts on which 
the party pleading relies . . . when necessary, divided into 
paragraphs, numbered consecutively .. .,’’ etc. What the 
county court code does demand in possession cases is that in 
an action for recovery of land the particulars shall not only 
contain a ‘all description of the land, etc., but also the annual 
value thereof, and shall state the ground on which possession 
is claimed. I think most readers will agree with me that the 
requirement which demands statement of the annual value is 
seldom complied with ; no defendant is, however, likely to 
attempt to make capital out of the omission, especially since 
the above-mentioned decision in Legon v. Count (when, 
incidentally, it was the court which declined jurisdiction ; 
the defendant did not oppose an application to amend). 

Before saying more about the statement of ground for 
possession, let us examine the position, in general, of the 
defendant in county court proceedings as regards statement 
of defence. He receives, with the summons and appended 
thereto, a form which he may use (Ord. IX, r. 4 (1)) ; its size, 
it may be observed, is certainly such as to discourage 
prolixity, and there is little to indicate that the form need 
not be used. But the same rule contains a number of 
paragraphs commencing with the word “if’’ designed to 
secure that the plaintiff will not have a walk-over if the 
defendant fails to observe the main rule, providing only that 
if he never files a defence, while the court may debar him from 
defending altogether (r. 4 (8)), he may appear on the return 
day and dispute the plaintiff’s claim, but then the court may 
order him to pay any costs properly incurred. 

Applying this to the position that obtains in the ordinary 
possession case to-day, what has a plaintiff to state in order 
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to comply with the rule that he shall state “ the ground on 
which possession is claimed”? It is clear that the general 
rules are not alluding to what are commonly called the 
“grounds for possession ’’’ set out in Sched. I to the Rent, 
etc., Restrictions (Amendment) Act, 1933. Strictly speaking, 
these are not grounds at all: they are merely circumstances 
in which the court is empowered to make orders for possession. 
The ground on which possession is claimed is the same as in 
cases to which the Acts do not apply: determination of the 
tenancy by lapse of time, notice to quit, forfeiture, surrender, etc. 

By the Increase of Rent, etc. (Restrictions), Act, 1938, 
s. 7 (1), if any question arises in any proceedings whether the 
principal Acts apply to a dwelling-house, it shall be deemed 
to be a dwelling-house to which those Acts apply unless the 
contrary is shown. This was an amending enactment. But 
it does not make non-application of the Acts a ground on 
which possession is claimed, and it seems doubtful whether 
this circumstance would be information which a reasonable 
man would require respecting the matters against which he 
has to defend himself, to use the language of Alderson, B., in 
Rennie v. Beresford (1846), 15 M. & W. 83. 

But there is still less reason why parties in claims for 
possession of controlled dwellings should trouble about 
imparting such information in pleadings. The scheme and 
machinery of the Acts are such that, as has repeatedly been 
shown, the defence they afford is not a “‘ statutory defence.” 
The Rent Restrictions Rules, 1920, provide by r. 18: “‘ Where 
proceedings are taken in the county court for the recovery of 
rent of any premises to which the Act applies . . . or for the 
ejectment of a tenant from any such premises, the court shall, 
before making an order for the recovery of such rent . . . or 
for recovery of possession . . . satisfy itself that such order 
may properly be made, regard being had to the provisions of 
the Act.”” Salter v. Lask (No. 1) [1924] 1 K.B. 754 (C.A.), 
demonstrated the effect of this rule, and Lefevre v. Hirst 
(1931), 100 L.J.K.B. 733, showed that it enabled a litigant 
to take a point on appeal which he had not taken in the court 
below. 

Now, it may be, that in most cases parties have enough 
information about the other side’s case to be able to conduct 
their own without embarrassment : a tenant will know if his 
rent is said to be in arrear, or his conduct a nuisance, or his 
cottage required for an agricultural worker, and the landlord 
will be aware of the difficulty of finding” alternative accom- 
modation. But in cases falling within the proviso to para. (A), 
the “balance of hardship”’ provision, surprises are often 
encountered. It is quite possible for one party or both to 
keep a good deal of relevant matter in reserve, such as facts 
about health, number of family, firiances, etc. Again, going 
outside the schedule itself, it will be remembered that there is 
the overriding consideration of ‘‘ reasonableness ”’ ; the judge 
is ‘‘ entitled to and bound to take into consideration every 
circumstance that may affect the interest of the landlord, or 
that of the tenant, in the premises’ (Williamson v. Pallant 
[1924] 2 K.B. 173). It is not too much to say that there have 
been cases in which more knowledge about each other’s 
allegations and difficulties might have prevented litigation 
altogether, and it is for this reason that I would urge that 
while pleadings cannot be insisted upon, courts might do well 
to consider such matters when they come to award costs. 


TO-DAY AND YESTERDAY 


December 17.—In 1781 Mr. Adams, Steward of Gray’s Inn, 
who had been in the service of the Society since 1735, died. It 
was found that he owed the Society £408 4s. 5d., and on the 
17th December a committee of the bench examined an account 
of the debt with his executor ‘‘ who was satisfied therewith and 
paid the balance.” 


December 18.—On the 18th December, 1917, a 110 lb. bomb 
from a German plane fell on No. 6 Gray’s Inn Square, penetrating 
the building from roof to cellar and burying itself 9 feet in the 


ground beneath. It did not explode and subsequently it was 
preserved in the North Library. 


December 19.—Lord Justice Mellish was born on the 19th 
December, 1814. He was the son of a Dean of Hereford, went 
to Eton and Oxford and in his young days was an oarsman, 
but early in life he was attacked by gout in the hands so that 
writing was always painful to him. Yet by his strong will he 
subdued his sufferings and proved the ideal Court of Appeal 
judge. His well poised mind was wholly free from conceit or 
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passion, while his manner was courteous, easy and equable. 
With Lord Justice James he is associated in legal history with 
the last days of the Court of Appeal in Chancery and the 
beginnings of the Court of Appeal as now established. In person 
the two men were singularly unlike, James ample in proportions, 
Mellish small and shrunken, so that in their full robes they were 
likened by the flippant, the one to a gorgeous frog, the other to 
an obscure lizard. Again, the flamboyant appearance of James 
and the occasional irritability, produced in Mellish by the 
constant pain he suffered, earned them the joint nickname of 
“Flames and Hellish.”” At the Bar his acute and subtle intellect 
had enabled Mellish to “ play the forensic game against any man, 
but he played it always like a man and a gentleman.” As a 
judge he subdued every “ force antagonistic to the full play of 
his great moral and intellectual powers.” 

December 20.—Till his execution in his sixty-fourth year, 
on the 20th December, 1689, William Davis managed to lead a 
double life as farmer and highwayman. He was known as the 
““ Golden Farmer ’”’ from his practice of always making payments 
in gold. He usually worked alone and his exploits were 
innumerable. Once at an Uxbridge inn he fell in with a Middle 
Temple barrister named Broughton, pretended that he was going 
to London on legal business and rode with him towards the city. 
On the way he asked him to explain the meaning of the action 
for trover and conversion and on receiving it said: ‘“‘ Very well, 
sir, and so if I should find any money about you and convert it 
to my use, why then that is only actionable, I find.’’ Though 
the barrister protested that that would be a robbery and a 
capital offence, Davis relieved him of his watch and more than 
thirty guineas at the pistol point. The Golden Farmer was 
eventually trapped in Salisbury Court, Fleet Street, and trying 
to escape shot a butcher dead. He was executed at the end of 
Salisbury Court and hanged in chains on Bagshot Heath. 


December 21.— Elizabeth Richardson was kept by Mr. William 
Pimlot, an attorney of Symond’s Inn, in Chancery Lane. She 
grew jealous and one night after he had returned home late she 
came there and made such a riotous scene demanding admittance 
that he came out and gave her in charge of the watch. Imme- 
diately she drew a sharp penknife and stabbed him. He was 
able to get as far as the watch house but there he sat down and 
died. She was tried at the Old Bailey, condemned to death and 
hanged on the 21st December, 1768. Her execution was delayed, 
because the sheriffs were attending the election for the County 
of Middlesex, and she spent the interval in religious exercises. 
The Newgate Calendar draws the moral: ‘‘ Females, avoid the 
arts of men; and ye seducers of innocence, be careful how you 
form connections with her who, once ruined, becomes abandoned 
to misery and seeks retaliation on the sex by whom she was 
betrayed.” s 

December 22.--On the 22nd December, 1731, Mordecai 
Jacob Devries, a Jew, stood in the pillory opposite the Royal 
Exchange for forging a bill of exchange. 
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December 23.—On the 23rd December, 1766, a horse-stealer, 
two forgers and three highway robbers were condemned to death 
at the Old Bailey 


CHILL ON JUSTICE 

The weather of late has been such as to produce full appreciation 
of the former uses of judicial ermine in the days before central 
heating. The Nuremberg judges found cold comfort at their 
lodging after the stoker there had been revealed as a Nazi and 
arrested. Here at home, for no political reason, the boiler burst 
at Brentford County Court, and counsel, welcoming Judge John 
Neil on the occasion of his first sitting there, said: ‘‘ I offer you 
the greetings of the bar which, I can assure you, are warmer than 
the atmosphere of this court.’’ Counsel and solicitors were 
allowed to appear in overcoats. When the same thing happened 
last year at Uxbridge, Judge Tudor Rees, observing that ‘‘ Justice 
ought always to be cold, but never frost-bitten,”’ adjourned to 
the warmth of the justices’ room. Assize judges have more 
impressive powers. In 1938, when the courts at Winchester 
were being rebuilt, the sittings returned to the medieval castle 
hall where they had been held in a hardier age. But what had 
been good enough for Jeffreys, C.J., was not good enough for 
Humphreys, J. He declared that he was not going to have the 
jury made ill and that he had no intention of becoming ill himself, 
and announced that unless the court was habitable by the follow- 
ing morning he would adjourn to another town. This was, in 
effect, a threat to remove the assizes to the luxury of the courts 
at Southampton, where there were armchairs and blue pile 
carpets. Thereupon, twenty-two men laboured for eighteen 
hours doing what could be done, fitting up extra heaters, nailing 
up ventilators, fixing additional screens, porches and air-locks. 
Next day it was so hot that the radiators had to be moderated 
and one of the jurymen fainted. 


THE OXFORD MURDER 

Mr. John Horwell, formerly of Scotland Yard, is publishing 
his memoirs in a Sunday paper, and has started with the Oxford 
murder case of 1931. It is a classical example of the force of 
circumstantial evidence. Mrs. Annie Kempson, the widow 
of a tradesman, had led a frugal and methodical life in a small 
house in St. Clement’s Street. She was found dead with her 
head battered and her throat stabbed. The converging testimony 
of innumerable small details brought home the murder to Henry 
Daniel Seymour, a salesman from whom she had once bought an 
electric sweeper. The fruit of the crime to him could not have 
been more than a few pounds. The absence of any evidence 
directly connecting the accused with the crime made the case 
a particularly difficult one to try. The five days hearing before 
Swift, J., at the Oxford Assizes drew throngs of spectators to 
the County Hall. He delivered a masterly summing up of the 
complicated facts and the jury took forty minutes to find a verdict 
of guilty. Seymour was hanged. 


COUNTY COURT LETTER 


Motorist and Cattle on Highway 
In Hopkins v. Pettit, at Grantham County Court, the claim was 
for {12 as damages for negligence in permitting a cow to stray 
on the highway. The counter-claim was for £15 as damages for 
the negligent driving of a motor-cycle. The plaintiff's case was 
that on the 25th October, 1944, at 9 p.m., he was riding a motor- 
cycle, and came into collision with the defendant’s cow. The 
plaintiff was not negligent, as he did not see the beast until it 
was too late to pull up. There was no proper gate on the 
defendant’s field, and the cow spent most of its time on the road. 
The latter allegation was denied by the defendant, and the 
evidence of a police constable was that he had had no complaints 
in eight years. On the 31st October the defendant’s gates and 
fences were in good condition. The defendant’s evidence was 
that on the 25th October he had twenty bullocks and heifers in 
the field, and a heifer broke through the gate and got on to the 
road. The defendant drove the cattle back at 10.20 p.m. On 
his behalf it was contended that as there was no duty on him to 
keep his cattle off the highway, he was not negligent in allowing 
them to stray there. This had been laid down by Buckley, L.J., 
in Ellis v. Benyard (1913), 106 L.T. 53. As regards the counter- 
claim, a motorist should be able to pull up within the distance he 
could see. The plaintiff was therefore liable for the damage to 
the defendant’s cow. His Honour Judge Langman observed 
that it was unsatisfactory that, in the twentieth century, the owner 
of a beast was liable if it strayed on to land and consumed 2s. 6d. 
worth of food. If, however, a beast strayed on to a road, and 


caused a bus to overturn and injuries to thirty people, the owner 
was not liable. The claim and counter-claim were both dismissed, 
with costs. See also Heath’s Garage, Ltd. v. Hodges [1916] 
2 K.B. 370. 
Access to Orchard 

In Poole v. Bowden, at Trowbridge County Court, the claim was 
for damages for breach of a covenant for quiet enjoyment and 
for an injunction. The plaintiff was a wholesale fruit and 
agricultural dealer, and his case was that he became tenant of 
Priory Orchard in 1917, at a rent of £5 per annum. The 
defendant purchased the freehold on the 15th March, 1944, 
subject to the plaintiff’s tenancy, but in June, 1944, the defendant 
removed the plaintiff's padlock and substituted one of his own. 
Consequently the plaintiff had been unable to “ feed” the 
orchard in the spring of 1945. The area was three-quarters of 
an acre, and it became overgrown with long grass. It contained 
an apple and a pear tree and nut trees, which the defendant had 
cut down. The defendant’s case was that he bought the orchard 
with an adjoining house, as he had five evacuees and his own 
child. He understood the plaintiff’s tenancy was only temporary, 
and had endeavoured without success to obtain further particulars 
from the plaintiff. Six months’ notice to quit had been served 
upon the plaintiff. His Honour Judge Kirkhouse Jenkins, K.C., 
held that this was invalid, and as the plaintiff had a yearly 
tenancy, the defendant could serve notice, at any time before 
the 29th September, 1945, to expire on the 29th September, 1946. 
On the defendant’s undertaking to hand to the plaintiff the key 
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of the gate, and not to interfere with the plaintiff's occupation 
until proper notice to quit had been served and taken effect, 
the claim for an injunction was adjourned generally, with liberty 
to apply. Judgment was given for the plaintiff for £3 damages, 
with costs. 


Decision under the Workmen’s Compensation Acts 
Injury to Leg 

In Thorold v. National Farmers Union, at Spalding County 
Court, the applicant had been employed at the respondents’ 
sugar beet factory at a wage of £6 10s. a week. On the 
14th January, 1944, a big stone was being used as a scotch for 
the wheel of a lorry, when the stone sprang through the air and 
fractured the applicant’s right shin bone. Compensation was 
paid until the 25th June, 1944. The applicant then did pea 
picking, but his leg became tired and he could only earn £2 12s. 
to £3 a week—less than the average. He next sorted onions and 
picked tulip bulbs at a wage of £3 10s. In October he resumed 
work at the factory, but could not work full time and his wages 
were {4 5s. a week only. In February, 1945, the beet campaign 
was over and the applicant supervised a gang of women for 
£3 10s. a week. He could not return to his old trade of brick- 
laying. The respondents’ medical evidence was that the 
applicant could do bricklaying, if provided with a mate to carry 
the bricks. The work. would strengthen his legs. On the 
25th July, 1945, an X-ray revealed that the fracture had healed. 
His Honour Judge Langman made an award of 22s. 6d. per week, 
plus allowances, for the period 25th June, 1944, to 25th July, 
1945, with costs. 
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Storage of Motor-car 

Q. In 1939, shortly after the outbreak of war, a motor-car 
was left at a farm belonging to clients of ours to be stored, 
although there was no express agreement as to storage rental, 
and the owner of the car did not leave his name and address. 
Nothing has been heard of the owner since, and it is now proposed 
to advertise for him in, say, The Times and one of the motoring 
papers. If the car is not claimed by, or on behalf of the owner, 
can it be sold to defray reasonable storage charges and other 
expenses ? 

A. As bailees, the querists’ clients cannot sell the car to 
defray storage charges. They should advertise the car for sale, 
thereby asserting an adverse title. This will make the car their 
property at the expiration of another six years. See Beaumont 
v. Jeffery [1925] Ch., at p.12. Offers to purchase in the meantime 
should be refused. 

Appointment of Receiver 

Q. Two leasehold houses were subject to a mortgage in 1939. 
Soon after the commencement of the war one of the houses 
became vacant, the mortgage interest and ground rent were in 
arrear, the insurance premium was unpaid, and the empty house 
was in a bad state of repair. The mortgagees therefore applied 
to the court for leave to appoint a receiver and leave was granted. 
A receiver was appointed by deed in November, 1940. The 
deed contained the usual provisions directing the receiver to.pay 
all outgoings and the mortgage interest and to pay the balance, 
if any, in reduction of the mortgage debt. Certain payments 
have been made in reduction of the mortgage debt and copies 
of the receiver’s accounts have been from time to time sent to 
the mortgagor. Were the payments in reduction of the mortgage 
debt permissible under the Rent Acts, since such payments 
amount indirectly to a calling in of the mortgage ? 

A. We know of no direct authority on the matter, but as the 
duties of a receiver under s. 109 of L.P.A., 1925, include the 
payment of surplus income in reduction of the mortgage, if so 
directed in writing by the mortgagee, it seems clear that the 
order authorising the appointment of a receiver under s. 1 (2) 
of the Courts (Emergency Powers) Act, 1943, must envisage the 
possibility of such a direction being given by the mortgagee. 
Indeed, in enumerating the manner in which a receiver had to 
deal with receipts, Bennett, J., in Leicester Permanent Building 
Society v. Butt [1943] Ch. 308, read the clause of s. 109 as to 
payment in reduction of mortgage, and that was a case where 
leave had been given for the appointment, The actual decision 
was as to the right of the mortgagee to have an account 
notwithstanding that the receiver was agent of the mortgagor. 
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NOTES OF CASES 


COURT OF APPEAL 
Perks v. Perks 
Lord Greene, M.R., du Pareq and Morton, L.JJ. 
13th October, 1945 
Husband and wife (summary jurisdiction)—Maintenance ovder— 

Masgistrate’s reference to High Court of husband’s application to 

discharge—Validity—Jurisdiction of High. Court—Summary 

Jurisdiction (Married Women) Act, 1895 (58 & 59 Vict. c. 39), 

S: 10; 

Appeal from a decision of Denning, J. (89 Sox. J. 415). 

The respondent husband and the appellant wife were married 
in August, 1942, and there was one child of the marriage. On 
the wife’s application, Wolverhampton justices, having found 
the husband guilty of persistent cruelty, made a separation 
order dated 24th September, 1943, directing the husband to 
pay the wife 30s. a week plus 10s. a week for the child, custody 
of which was granted to the wife. On the husband’s appeal, 
the Divisional Court, after the separation order had with its 
approval been struck out by mutual consent, on 19th January, 
1944, reduced the payment from 30s. to 20s. a week, but did not 
disturb the finding of persistent cruelty. On the 5th April, 1944, 
the husband applied to the stipendiary magistrate at Wolver- 
hampton to discharge the justices’ order of September, 1943, as 
varied by the Divisional Court, on the ground that he had made 
a bona fide offer to provide a home for the wife and resume 
cohabitation, which offer had been unreasonably refused by 
her. The magistrate, while accepting the husband’s evidence 
of his genuine desire to resume cohabitation with his wife, was 
of opinion that the matters at issue between the parties would 
be more conveniently dealt with by the High Court, and accor- 
dingly, acting under s. 10 of the Summary Jurisdiction (Married 
Women) Act, 1895, refused to make an order and referred the 
matter tothe HighCourt. The husband then applied to Denning, J., 
in Chambers, for directions as to the procedure to be adopted 
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‘in respect of a matter in which a magistrate had under s. 10 


refused to make an order, and Denning, J., made an order giving 
the following directions: that a certificate signed by the 
stipendiary magistrate, stating that in his opinion the matters 
in question between the parties would be more conveniently 
dealt with by the High Court, should be lodged in the Divorce 
Registry ; that an originating summons should issue out of 
that registry; that the wife should not be required to enter 
an appearance in order to be heard on the application; and 
that the hearing of the summons should be with witnesses giving 
evidence orally inopencourt. The originating summons set out the 
previous proceedings between the parties, stated that the husband 
would renew his application of the 5th April, 1944, and called on 
the wife to show cause why the justices’ order of September, 1943, 
should not be discharged. Denning, Jr, accordingly dealt 
with the matter, and, holding that the husband, sincerely 
repenting of his misconduct, had made a genuine offer to resume 
cohabitation, which the wife had unreasonably refused, discharged 
the order of September, 1943, as varied by the Divisional Court. 
The wife now appealed. 

LorD GREENE, M.R., said that the real question w as whether 
the magistrate was entitled to take the view that the matter 
was better dealt with by the High Court, having regard to the 
nature of the relief being asked. Apart from that, however, 
there was no cause in which, and, therefore, no foundation on 
which, the ex payte summons of the 28th February, 1945, could 
possibly be issued. In his view the procedure adopted here 
was wrong from beginning to end, and Denning, J.’s order of the 
12th March, 1945, made on that summons was without jurisdic- 
tion. He (his lordship) could find no ground, even if the court 
had had jurisdiction (which was the real point) to hear the 
application, for making the application by originating summons, 
which was the creature of rules. It was only where the rules 
of the relevant division provided that proceedings might be 
initiated by originating summons that an originating summons 
could be issued, and there was no such provision in relation to the 
alleged jurisdiction here. However, as he had formed the view 
that there was no jurisdiction in the High Court to entertain the 
application at all, the question what would have been the right form 
of getting the matter before the court did not arise. The substantial 
question was whether the High Court, by virtue of the action of the 
stipendiary magistrate, had power to entertain an application for 
the discharge of an existing order which was for maintenance 
and nothing else. If the husband were right in contending that 
the stipendiary magistrate under s. 10 had power to decline to 
make an order in respect of maintenance on the ground that 





578 THE SOLICITORS’ 


he thought it would be more conveniently dealt with by the 
High Court, it meant that s. 10 had conferred on the High Court 
a jurisdiction to be found nowhere else in respect of a pure question 
of maintenance not associated with any matrimonial relief at all. 
Counsel on both sides were agreed that maintenance orders 
could be made by the High Court only as ancillary to some 
substantive relief. Pure maintenance, that was, maintenance 
granted merely because the husband was not maintaining his 
wife, was a matter for courts of summary jurisdiction; and 
the only jurisdiction of the High Court in such a case was on 
appeal under s. 11 from a court of summary jurisdiction. The 
wording of s. 10, considered in its context, made it clear that 
no original jurisdiction in the matter of maintenance was given 
to the High Court. The matter on which the court of summary 
jurisdiction was to form an opinion under s. 10 was whether 
or not the issues between the parties could be more conveniently 
dealt with by the High Court. The words “‘ more conveniently 
dealt with”’ alone clearly suggested that the Legislature was 
considering a case of concurrent jurisdiction and the question 
which was the more convenient forum. With regard to the 
more important matters, separation orders and custody of 
children, there was concurrent jurisdiction. The whole language 
of the section appeared to be contemplating a case of alternative 
fora ; and the words “ matters in question ’’ meant the matters 
in question in so far as they could, independently of the section, 
be brought before the High Court. Section 10 had not, by its 
obscure language, and in some curiously indirect way, succeeded 
in vesting in the High Court a jurisdiction which it never possessed 
otherwise. Questions of maintenance were, in general, entirely 
unsuitable for determination by the High Court ; though, when 
the question of maintenance was ancillary to some matrimonial 
relief, the position was entirely different. Denning, J., had no 
jurisdiction to discharge the order of 24th September, 1943, and 
the matter ought to have been dealt with by the stipendiary 
magistrate. If either party had been aggrieved by his decision, 
there was a right of appeal under s. 11. The appeal was allowed. 
pu Parcg and Morton, L.JJ., agreed. 


CouNSEL: Glyn-Jones, K.C., and Fairweather ; Hollins and° 


Loudoun. 

Soricitors: Amery-Parkes & Co., for Haden Kendrick and 
Williams, Wolverhampton; Stafford Clark & Co., for O. L. 
Bergendorff, Dudley. 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law. 


CHANCERY DIVISION 
In ve Potts-Chatto; Potts-Chatto v. Potts-Chatto 
Evershed, J. 12th October, 1945 
Administration—Money in court—Transfer of funds to separate 
accounts for each settled legacy—Life tenant dies—Settled fund 
over £1,000 im value—Summons to transfer fund to another 

account in same _ action — Jurisdiction — R.S.C., Ord. LV, 

y. 2 (3), (18). 

Summons. 

The testator by his will dated the 22nd December, 1880, 
directed his trustees to raise out of his residuary estate for each 
of his children (other than his eldest son) a legacy of £8,000. He 
directed his trustees to pay the income of a daughter’s legacy to 
her for life and after her death to hold it on common form trusts 
for her issue, and he gave each daughter power to appoint by a 
will a life interest in favour of any husband. He directed, in the 
event of a daughter having no issue, that her legacy was to be 
held in trust for his other children (other than his eldest son) in 
equal shares, the shares of daughters being held upon the like 
trusts and with the like powers of appointment as their original 
legacy. The testator died the same year, leaving four daughters 
him surviving and a son. An order for the administration of 
the trusts of the will having been made in 1889, the sum of 
£32,000 was carried to a ledger credit to meet the contingent 
legacies of the daughters. By four subsequent orders the 
contingent legacies were carried over to four separate ledger 
credits in respect of each daughter’s settled legacy. The ledger 
credit of the account was intituled as the account of the 
particular daughter ‘‘ and the persons entitled in remainder after 
her decease.’’ One daughter, U, died on the 18th June, 1944, a 
spinster, and a second daughter, Mrs. B, died subsequently on 
the same day. Mrs. B by her will appointed a life interest in 
her settled legacy to her husband. By this summons in the 
action the court was asked to direct payment out of the account 
representing U’s settled legacy of accrued dividends as therein 
provided and duties arising on her death, and to direct a third 
of the fund to be carried over to each of the respective accounts 
of the other three sisters. The court was also asked to provide 
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for the payment of dividends arising from the fund of Mrs. B and 
the duties payable on her death. The question arose whether 
the court had jurisdiction to make the order on a summons 
having regard to the fact that the funds to be dealt with 
exceeded £1,000. 

EVERSHED, J., said that on the true construction of the will 
U’s legacy was divisible between her three sisters and it was held 
on the trusts of their original legacies. A similar position arose 
on the death of Mrs. B. Her appointment in favour of her 
husband covered the share accruing from U. It would be 
possible so to frame a summons that the income would be payable 
to the various persons entitled. The schedule to this summons, 
however, provided for the transfer of the fund in appropriate 
proportions to the accounts of the other daughters in the same 
action. The sum involved exceeded £1,000 and the question 
was whether, having regard to the observations of Sargant, J., 
in Thompson v. Thompson [1923] 2 Ch. 207, at p. 216, he had 
jurisdiction on a summons to make the order. He must make 
the order rather than the Master as it involved the construction 
of the will. Nothing he said must be taken as derogating from 
the duty of applicants asking payment out to abide by the 
provisions of R.S.C., Ord. LV, r. 2 (2). This summons, however, 
did not involve payment out, but only the transfer of funds from 
one account to another account in the same action. Whether 
the matter be regarded as falling within R.S.C., Ord. LV, 
r. 2 (3), or r. 2 (18), he thought he had jurisdiction to make the 
order and he would make an order in the terms of the summons. 

CouNsEL: G. D. Johnston. 

Soxticitors : Hyde, Mahon & Pascall. 

{Reported by Miss B. A. BicxneLi, Barrister-at-Law. 


In ve An application by H. E. N. Enoch 


Cohen, J. 18th October, 1945 
Trade marks—Registration—A pplication to register ‘‘ Vivicillin”’ 

—Marks incorporating “ Cyllin’’ already vegistered—Whether 

vesemblance likely “to deceive or cause confusion ’’—Trade 

Marks Act, 1938 (1 & 2 Geo. 6, c. 22), s. 12. 

Appeal from a decision of the registrar acting on behalf of 
Comptroller-General of Trade Marks. 

The appellant sought to register a trade mark consisting of 
the invented word “ Vivicillin’’ alone. There were three marks 
on the register all consisting of the word “ Cyllin,’’ with or without 
certain additions. The registrar, acting under s, 12 (1) of the 
Trade Marks Act, 1938, refused the application on the ground 
that the mark “ Vivicillin ”’ standing alone so nearly resembled 
the three other trade marks as to be likely to deceive or cause 
confusion. The applicant appealed. Section 12 (1) provides: 
‘**, , no trade mark shall be registered in respect of any goods 
or description of goods that is identical with a trade mark 
belonging to a different proprietor and already on the register 
in respect of the same goods or description of goods .. . or 
that so nearly resembles such a trade mark as to be likely to 
deceive or cause conflision.”’ 

CoHEN, J., said that the onus of proving that there was no 
real danger of confusion rested with the applicant and that in 
deciding the case under s. 12 he must not have regard to user. 
He must only consider the marks side by side, not only when 
written, but also when spoken, and he must consider whether 
there was risk of confusion either in sight or sound. The 
applicant referred to the observations of Sargant, J., in In re 
London Lubricants (1920), Lid.’s application (1925), 42 R.P.C. 
264, 279, where he said: ‘‘ But the tendency of persons using 
the English language to slur the termination of words also has 
the effect necessarily that the beginning of words is accentuated 
in comparison, and, in my judgment, the first syllable of a word, 
is, as a rule, far the most important for the purpose of distinc- 
tion.’’ Applying that case, it was most unlikely that “ vivi ”’ 
the first syllable would be slurred. Counsel for the respondent 
relied on Aristoc, Lid. v. Rysta, Ltd. [1945], A.C. 68, ante, p. 10, 
where the marks were “ Aristoc’’ and ‘‘ Rysta.’’ While it was 
common to slur a word beginning with “‘ a ’’ he could not conceive 
that anyone would slur “ vivi.’”” There was nothing in sight or 
sound to justify him in holding that ‘ Vivicillin” so nearly 
resembled “‘ Cyllin ’’ as to be likely to deceive or cause confusion. 
The appeal should be allowed. The question then arose as to 
the exact form of the order. He could direct that application 
be accepted and then advertised or he could direct that it be 
advertised under the proviso to s. 18 (1) before acceptance. 
He did not think he should leave out of account that there was 
the well-known substance “ Penicillin,’’ which had not been the 
subject of a registered trade mark. There might be no risk of 
confusion as regards *‘ Penicillin,’ but he did not think he ought 
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to give a prima facie blessing to “‘ Vivicillin,’’ which might be 
thought to arise if he directed acceptance immediately. The 
right course was to allow the appeal and direct that the application 
be advertised under the proviso to s. 18 (1). 
CounsEL: Lloyd-Jacob, K.C.; Danckwerts. 
Soxicitors: Kenneth Brown, Baker, Baker ; 


Board of Trade. 
[Reported by Miss B. A. Bickngx, Barrister-at-Law.) 


Haigh v. Deudraeth Rural District Council 
VAISEY, J. 25th October 1945 
Nuisance—Sewer polluting stream—Local authority own sewer— 

Jurisdiction to restrain nuisance by injunction. 

Witness action. 

The plaintiff was the owner of a freehold farm in the County 
of Merioneth which was intersected and in part bounded hy a 
stream. The defendant council, the local authority for the 
purposes of the Public Health Act, 1936, was the owner of a 
sewer which, about seventy years ago, had been constructed by 
the rural sanitary authority of the area to whose rights and 
duties the defendant council had succeeded. The sewer was 
discharging crude sewage into the stream, with the result that 
the water was polluted and the rent of the farm had had to be 
reduced. In this action the plaintiff claimed an injunction to 
restrain the defendant council from discharging sewage into the 
stream until it had been so treated as not to affect prejudicially 
its purity or quality and damages. 

VAISEY, J., said that he was satisfied a nuisance existed. The 
defence of the council rested on the proposition that no relief 
could be granted to a private litigant against a public authority 
in such a case as this, where such relief would amount, in 
substance though not in form, to a mandatory order on that 
authority to construct a new sewage system. Two decisions of 
the Court of Appeal were cited in support of this proposition : 
Glossop v. Heston and Isleworth Local Board, 12 Ch. D. 102, and 
Attorney-General v. Dorking Guardians, 20 Ch. D. 595. It seemed 
to him that those cases had no application in a case such as the 
present, where the sewer was in point of fact constructed by the 
local sanitary authority for the time being and had been 
throughout vested in and under the control of that authority and 
its successors (Jones v. Llanrwst Urban District Council [1911] 
1 Ch. 393). It was rather surprising that Rylands v. Fletcher, 
L.R. 3 H.L. 330, had not been relied upon. There must be an 
injunction in the terms of the statement of claim, but he would 
suspend its operation for one year. 

CounsEL: Erskine Simes, K.C., and C. E. Scholefield ; Lyon 
Blease. 

Soticitors: Rhys Roberts & Co., for William George & Son, 
Portmadoc; T. D. Jones & Co., for Guthrie Jones & Jones, 
Dolgelly. 


Solicitor to the 


(Reported by Miss B. A. Bickne.t, Barrister-at-Law.] 


In ve Grimwood ; Trewhella v. Grimwood 
Uthwatt, J. 30th October, 1945 
W ill—Construction—Bequest of ‘‘ plate ’’—Meaning. 

The testatrix, who died in 1941, by cl. 3 of her will bequeathed 
a framed photograph, jewellery, trinkets, ‘‘ my small silver 
tea service,’’ some water colours, and ‘‘ to my two nephews 
J and R, all my plate to be divided between them equally 
as may be.”’ The executor of the will took out this summons 
asking whether the gift of ‘‘ plate’ included only silver or gold, 
or whether it also included silver-plated articles. The testatrix 
at her death owned silver, which consisted in the main of silver 
suitable for the dining or tea table. The remaining silver 
consisted of a Georgian candlestick, snuffers, a pen tray, a 
presentation cup, a cigarette box, a shaped rose bowl and ash 
tray, photograph frames, a trinket box and a silver-mounted 
blotter. Her Sheffield plate consisted of entrée dishes, salvers, 
sauce tureens and wine coasters. The electro-plate, with the 
exception of some embossed candlesticks and a presentation 
cup, were also articles which would find their place as utility 
articles on the dining or tea table. 

Utuwatt, J., said that it was argued on the authority of 
Holden v. Ramsbottom, 4 Giff. 205, that nothing but silver passed 
under the description of plate. That was the only authority. 
It was decided in 1863. He was unable to accept this limitation 
on the proper meaning of the word “ plate ”’ in a will made in the 
year 1934. A reference to the Oxford English Dictionary showed 
the meanings currently attributed to the word as follows: 
“‘ Collective sing. Utensils for table and domestic use, ornaments, 
&c., a. originally of silver or gold... b. Extended to plate 
ware and to other kinds of metal: usually with distinctive 
additions, as pewter plate, British plate, electro plate, &.” 
To his mind the ordinary person using the word “ plate ’’ in such 


THE SOLICITORS’ 


JOURNAL [Vol. 89] 579 


a document as that before him would not at the present day 
have in mind articles only composed of silver or gold, and would 
understand the word “ plate’ in the extended sense attributed 
to it by the Oxford English Dictionary. It was not uncommon 
for a word to change its meaning and, in the case of the word 
“plate,” this had happened. In his opinion no article was 
excluded from the category of ‘‘ plate ”’ in this will by reason that 
it was Sheffield or electro-plate. As regards articles which were 
not obviously “ plate,’’ silver-mounted articles for instance, 
he was prepared to pass an opinion on seeing them. 

CounsEL: J.B. Richardson ; Fawell ; G.D. Johnston ; Pascoe- 
Hayward ; Victor Coen; Wilfrid Hunt; W. F. Waite; J]. W. 
Brunyate and Winterbotham. 

Soticitors: Patersons, Snow & Co., for Holmes & Hills, 
Braintree ; Stanley Attenborough & Co.; Sharpe, Pritchard 
and Co., for Howard Gates & Ridge, Hove; Bull & Bull. 

{Reported by Miss B. A. BicKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION 
Phillips (Inspector of Taxes) v. Emery 
Macnaghten, J. 6th November, 1945 
Revenue—Income tax—Weekly wage-earner—Deductibility of 

“‘additional”’ travelling expenses—Benefit not applicable to house- 

wife directed to work in factory—Finance Act, 1941 (4 & 5 Geo. 6, 

¢.; 30); $23. 

Case stated by the Newcastle Borough (Staffordshire) 
Commissioners for the General Purposes of the Income Tax 
Acts. 

The respondent kept house for herself and her husband until 
she was directed by the Ministry of Labour in May, 1942, to work 
at the Royal Ordnance (B.S.A.) Factory at Cross Heath. She 
accordingly began incurring travelling expenses between her 
home and her work which amounted in the material period to 
£6 13s., and she claimed to deduct that sum from her earnings 
for income-tax purposes. By s. 23 of the Finance Act, 1941: 
‘‘Tf it is shown in the case of a weekly wage-earner assessed 
to income-tax in accordance with r. 2 of the rules applicable 
to Cases I and II of Sched. D (to the Income Tax Act, 1918) 
that his place of work or his residence has changed through 
circumstances connected with the present war, and that in 
consequence he is obliged to incur and defray out of his wages 
additional expense in travelling between his residence and 
his work, the additional expense .. . in the half-year, up to 
five pounds, shall be deducted from the wages to be assessed for 
the half-year.’’ It was contended for the respondent that the 
facts of her case fell within that section. It was contended for 
the Crown that the domestic duties carried out by her at home 
did not constitute ‘“‘ work’ within the meaning of the section. 
The General Commissioners admitted the claim, and the Crown 
now appealed. 

MACNAGHTEN, J., Said that, in the case provided for by s. 23 
of the Act of 1941, the additional expense ificurred by a weekly 
wage-earner was to be treated as an expense necessarily incurred 
in the performance of his duties within the meaning of r. 9 of 
the rules applicable to Sched. E to the Income Tax Act, 1918. 
The conditions prescribed by the section were plain: There 
must be a weekly wage-earner, who must have a place-of work 
and a residence in different places, and there must be a change 
in either the residence or the work because of the war, in conse- 
quence of which there was additional expenditure in travelling 
between residence and work. It was argued that the respondent 
came within the section because it applied to a person doing work 
whether paid or unpaid. He (his lordship) did not so read the 
section. Parliament had thought fit to restrict the benefit 
to those who earned wages. Even if it could be held that the 
section applied to a person doing unpaid work and included 
the case of a housewife, such an interpretation would be rendered 
impossible by the fact that the allowance to be given was in 
respect of the additional expense which the wage-earner incurred 
by reason of the change of work or residence. To get the benefit 
the taxpayer must have been engaged, before the Ministry 
of Labour’s direction, in some work involving him in travelling 
expenses, whereas a woman incurred no such expenses in 
discharging at home the duties of a wife. The appeal must be 
allowed. 

CounsEL: The Attorney-General (Sir Hartley Shawcross, 
K.C.), and R. P. Hills ; Wynn Parry, K.C., and Donovan, K.C. 

Soricitors: Solicitor of Inland Revenue ; Hall, Brydon and 


Harvey. 
y {Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 





Mr. WiLi1aAM Fietp Hunt has been appointed Recorder of 
Newcastle-under-Lyme in succession to the late Mr. William 
Allen, K.C. 





THE SOLICITORS’ 


PARLIAMENTARY NEWS 
HOUSE OF LORDS 


Read First Time : 
Dock AREAS (REGULATION OF EMPLOYMENT) BILL [H.C. 
{11th December. 
Read Second Time : 
WoORKMEN’‘S COMPENSATION (PNEUMOCONIOSIS) BILL [H.C.]} 
[11th December. 
Read Third Time : 
East GRINSTEAD GAS AND WATER BILL [H.C.] 
{12th December. 
IsLE OF MAN (Customs) Bir [H.C. 
[11th December. 
STATUTORY ORDERS (SPECIAL PROCEDURE) Bit [H.C.] 
{11th December. 
In Committee : 
BUILDING MATERIALS AND HovusinG BIL [H.C.] 
ELECTIONS AND JuRORS BILv [H.C.]| {13th December. 


HOUSE OF COMMONS 
Read First Time : 
ACQUISITION OF LAND (AUTHORISATION PROCEDURE) BILL [H.C.] 
To amend the law as to the authorisation of the compulsory 
purchase of land for purposes for which the purchasing authority 
has power to purchase land compulsorily under existing enact- 
ments, to make temporary provision as to the procedure for the 
compulsory purchase of land as aforesaid in urgent cases; and 
to provide for notifying purchases of war-damaged land to the 
War Damage Commission. {14th December. 
Read Second Time : 
LocaL GOVERNMENT (FINANCIAL Provisions) Bitt [H.C. 
{11th December. 
Read Third Time : 
FINANCE BILL [H.C. 
Pusiic HEALTH SCOTLAND Brit [H.L. 
In Committee : 
BRETTON Woops AGREEMENTS BILL [H.C.) 
14th December. 
LocaL GOVERNMENT (FINANCIAL Provisions) Britt [H.C.} 
[14th December, 


(11th December. 


QUESTIONS TO MINISTERS 


AGRICULTURE : LEGISLATION CONSOLIDATION 
Mr. De LA BERE asked the Minister of Agriculture whether, 
in view of the multiplicity of legislation and the numerous 
regulations affecting his department, the Ministry of Food and 
the W.A.E.C.s, he will consider consolidating the legislation 
and regulations into a comprehensive charter for agriculture. 
Mr. T. WILLIAMS: No, sir. {10th December. 


Wark CRIMES TRIALS 

General Sir GEORGE JEFFREYS asked the Secretary of State 
for Foreign Affairs whether he will make a statement as to the 
courts before which war criminals, other than those principal 
ones now being tried, will be brought to trial ; and whether it is 
proposed to bring such war criminals before military courts of the 
countries whose nationals have been the victims of the alleged 
crimes. 

Mr. Bevin: British military courts set up under the Royal 
Warrant, Army Order 81, 1945, are competent to try all war 
criminals who may be found in British zones of occupation. 
Under the provisions of this Army Order, representatives of our 
Allies may be asked to sit as members of such British military 
courts when cases are being heard involving their nationals. 
In cases where war crimes have been committed against the 
nationals of or on the territory of one of our Allies and there are 
no British victims, the accused men will normally, in accordance 
with the terms of the Three-Power Declaration issued at Moscow 
on lst November, 1943, be sent back to the countries in which 
their offences were committed, in order that they may be judged 
and punished according to the laws of the countries concerned. 

{12th December. 


EXPIRATION OF EMERGENCY ACTS 

Wing Commander RoLanp Rosinson asked the Prime 
Minister when it is proposed to declare the end of the present 
emergency. 

THE LORD PRESIDENT OF THE COUNCIL (Mr. Herbert Morrison) : 
I have been asked to reply. It is not proposed to make an Order 
in Council declaring that the emergency which was the occasion 
of the passing of the Emergency Powers (Defence) Act, 1939, 
has come to an end. That Act will be allowed to expire on 
24th February next. Other Acts which are terminable by 
Order in Council will be brought to an end on different dates 
according as they are no longer needed. [12th December. 


JOURNAL December 22, 1945 


War DAMAGE CONTRIBUTIONS : MINES 

Colonel CRosTHWAITE-EYRE asked the Chancellor of the 
Exchequer whether it is intended under the powers given in 
s. 70 of the War Damage Act, 1943, to assess miner owners for 
war damage contribution from the outbreak of the war until 
lst January, 1942, when all mining royalties were acquired by 
the Government. 

Mr. Datton : Section 70 of the War Damage Act, 1943, does 
not confer powers to levy contributions in respect of properties 
falling within the scope of that section. Legislation will be 
required for that purpose and is in preparation, but I cannot 


anticipate its terms. [13th December. 
OBITUARY 


Mr. E. S. BRISTOWE 

Mr. Everard Stearns Bristowe, solicitor, senior partner of 
Messrs. Bristo.,es, solicitors, Great James Street, Bedford Row, 
W.C.1, died on Thursday, 6th December, aged seventy-two. He 
was admitted in 1898. 

Str ROBERT LANCASTER 

Sir Robert Fisher Lancaster, solicitor, of Newcastle-on-Tyne, 
died on Tuesday, 4th December, aged sixty-two. He was 
admitted in 1908, and was secretary and executive officer of the 
Co-operative Wholesale Society. He received the honour of 
knighthood in this year’s New Year Honours List. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1945 

Aliens (No. 2) Order in Council. Dec. 7. 

Animal. Diseases of Animals. Importation of 
Dogs and Cats (Amendment) Order of 1945 
(No. 2). Nov. 16. 

Defence. Order in Council, Dec. 7, adding reg. 5a 
to the Defence (Companies) Regulations, 1940. 
Defence. Order in Council, Dec. 7, amending reg. 18 

of the Defence (General) Regulations, 1939. 

Finance. Regulations of Payments (Yugoslavia) 
Order, Dec. 4. 

National Debt. 
Dec. 8. 

Trading with the Enemy (Authorisation) (Yugo- 
slavia) Order. Dec. 3. 

Trading with the Enemy (Custodian) (Amendment) 
(Yugoslavia) Order. Dec. 3. 

Trading with the Enemy. Order in Council, Dec. 7, 
amending reg. 4 of, and adding regs. 8 and 9 to, 
the Defence (Trading with the Enemy) Regulations, 
1940. 

{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2] 


NOTES AND NEWS 


Honours and Appointments 

The King has approved that the honour of knighthood be 
conferred on His Honour Judge HENRY GORDON WILLMER on 
his appointment to be a Judge of the High Court of Justice. 

The King has approved that the honour of knighthood be 
conferred upon Mr. Justice Morris, who was recently appointed 
a High Court Judge. 

The King has appointed Mr. ERNEST CHARLES ORMOND, 
barrister-at-law, to be a Judge of the High Court in Calcutta in 
the vacancy caused by the retirement of Mr. Justice McNair. 
Mr. Ormond was called by Gray’s Inn in 1924. 

Mr. W. CraiG HENDERSON, K.C., has been elected Treasurer 
of the Middle Temple for 1946. 


No. 1535. 
No. 1507. 
E.P. 1533. 
E.&. i552. 
E.P. 1508. 
No. 1531. Exchange of Securities Rules. 
No. 1494. 
No. 1496. 


z.P. 1554. 


Professional Announcement 
Messrs. UNDERWOOD & Co., of 9, Cavendish Square, W.1, 
announce that as from the 1st January, 1946, they have taken 
into partnership RoBERT MorE HiLary Nosie. The name of 
the firm remains unchanged. 





The Recorder has fixed the next General Quarter Sessions for 
the Borough of Stamford to be held on Wednesday, 30th January, 
1946, at 11.30 a.m. 

For asking a premium of £140 for a three-year lease on a 
house he was offering to let at £156 a year, a man at Sutton, 
Surrey, was fined £5, with £1 12s. 6d. costs. It was stated that 
an R.A.F. officer and another prospective tenant complained to 
the corporation. 








